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REQUEST FOR REVlEW 
OF EL P A S 0  INDEPENDENT SCHOOL DISTRICT 

I .  INTRODUCTION 

El P a w  lntlependcnt School 1)istrict ("KPISD"), by its attorneys, hereby requests review of 

h e  following Ftindiny Cummitmcnt Dccision Letters issued by the Universal Service Administrative 

('nnipany, Schools and Libraries Division dated December 30,2003 for Funding Year2003-2004 o t  

the IbKatc I'rograin of' the I'etleral Coinniunicalions Commission. 

it Funding C'ommitmcnt Dccision Letter for Internal Connections - 37695; (the 
"Decision N u  1 "). 

Funding Commitment Decision Letter for Telecommunications - 37721411034294 
(thc "Dccision N u  2 " ) ,  

b 

c. Funding C'ommitincnt Decision I>etter for Internal Connections - 377156 (the 
"Decision No 3 " ) .  

d Funding Commitment Declsion Lctter for Internet Access - 377297 (the "Decision 
No 4"), 



c Fuiiding C'ominitinent Decision Letter for Internal Connections - 374802 (the 
"Dccisioii No 5 " ) .  

f Funding C'oinniitment Decis ion Letter for Internal Connections - 376873 (thc 
"Dccivon N o  6"), and 

c $ 7  Funding Commitment [kcision Letter for Internal Connections - 377101 (thc 
"Decision N o  7"). 

ccollccli~cly. thc "Decisions") True and correct copies ofthe Decisions are set forth as Exhibits " I  " 

hroiigh "7" respectively Lo the accompanying Appendix, and are incorporatcd herein This Request 

I iw Ilevic\v IS madc by EPlSD pursuant to 47 C F.R. $54 719 

EPISD posted Form 470 inotices (collectivcly. the "Form470") for Funding Year 2003-2004 

(the "tiinding Ycar 2003") o l t h c  E-Rate Program (the "Program"). True and correct copies of the 

Form 470 arc sel lbrth as Exhibit "8" to the accompanying Appendix. and are incorporated herein. 

rhcrealier. o n  a timely hasisand aftcrtherequisitecornpetitiveprocurementrequired by rides 

oI'Lhe Federal ( 'ommunications Commission (the "Commission") underthe Program, EPISD filed the 

tollowing l:orm 471 applications 

a Form 47 I Application for Internal Connections - 376953 (the "Form471 Application 
N o  I" ) ;  

b. Forin 471 Application for~Telccominiinications - 377214 (the "Form 471 Application 
No.  2A"); 

C. Forin 471 Application for I'clccommunications- 1034294 (the"Form 471 Application 
N o  2B"). 

L i  Form 47 I Application for liiteriial Coiincctions - 377156 (the "Form471 Application 
No Y'), 

Form 471 Applicalion for lntcrnel Access - 377297 (the "Form 471 Application No. 
4"). 

C 
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1. Form 471 Application for Internal Connections - 374802 (the "Forin47 1 Application 
N o  5"). 

3 i l  Form 471 i\pplication for IiiteriialC'onnections- 376873 (the"borm471 Application 
No 6"). and 

I1 Fi)l-iii 471 Application furlntcrnal ('onnectioiis-377101 (tlie"Forni 471 Application 
No 7"). 

( ~ o l l e c t i \ e l y .  (lie "l,orin 471 Applicaticlns") True and correct copies ofthe Form 471 Applicat~ons 

IS sct forth as Ixhihits "9" through " 16" to (lie accoinpaiiyiiig Appendix, and are incorporated herein. 

By thc Decisions, the I l n i v c r s a l  Scrvice Administrative Company. Schools and Libraries 

Division (collcciively, the "SLD") refused funding lor EPISD for Funding Year 2003-2004 (the 

"Funding Year 2003") of  the E-Kate Program (the "Program") In the Decisions, the SLD contends 

that EPISI) hiled to demonstrate that EPlSD had secured access to EPISD's portion ofcharges, as 

required by Commission rules 

For the reasons sct Ibrth below, each of  the Decisions is erroneous, and the Commission 

4iould reverse thc Decisions and award Cull funding to EPlSD under the Form 471 Applications, at 

least consistent with the funding levcls granted to other rccipients with a similar "free and reduced 

lunch" proportion o l  Ilieir school populacc. AI minimuin, the matters should be remanded to the 

SLD for lurthcr considcration 

11. SUMMARY 
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I liese contciitions are without merit 

111 cicttial~ty, tiI'ISI) did timcly and properly sectirc funds to pay its portion of the chargcs 

tiiidcr ciicli o l t l i c  I'crriii 471 Applicntions El'lSD iii lBct adcqtlately dcinonstrated to the S L D  that 

t l ' lSI) had S(I sectit-ed such fund5 

'I'hc I)ecisions should he rcverscd as a result 

111. FACTUAL BACKGROUND 

EPISL) I S  an indepsiident school district under Texas law located in  El Paso County. Texas 

EPISD participaktl, or sought to participate, in prior funding years of the Program, and sought to 

continue that participation during Funding Year 2004 

EPISD has had a longstanding tcchnology plan, as modificd (the "Technology Plan"), upon 

which 11s I'rogmin participation lias been based A true and correct copy ofthe current Technology 

Plnn is attached to the Appendix as Exhibit " I  7", and is incorporated herein 

For Fundiiig Year 2003, EPISD sought Program funding for separately for Internet access 

scr\~icc, various coiiiponcnts of internal connections services, and various components of 

telec~inniunicati~ns services The funding requested by EPISD from the SLD for Funding Year 2003 

tinder each ot the Form 471 Applications i r  as follows. 

, ' ~ / J / ~ ~ K U l i / I f l  h'0 Keyuesled Amount 

Form 471 Applicaticin No I $2,21 s,200 00 

Service Provider 

Diversified Technical 
Services 

Forin 471 Application No. 2A 

Form 471 Applicatic~n N o  2 H  

1,800,000.00 

10,800 00 

Southwestern Bell 

AT&T 

X 



Forin 471 Application N o .  '3 59,200 00 Amherst Computer 
Products 

Form 471 Application N o  4 I 14,672.00 Region I9 Educational 
Scrvice Chiter 

Foriii 471 Application N o  S 4.164,500 00 Desert Communications 

I'oim471 Application No h 2.361.682.00 Desert CoirunLinicatioiis 

l.'orim 47 I Application No 7 299,006 00 Amherst Comptiter 
Products 

wr,u~ $ 1  1.025.060 00. 

[Jnder Program rules. EPlSD would be essentially responsible to pay a specitled percentage 

0 1 '  the eligiblc chargcs from thc service providers tinder those projects for whrch its Form 471 

Applications air  granted. The applicable perceiitagc lhreligible site-basedprojects is 1 0%, whcreas 

Iheapplicahlepercen[agcforeligibledistrict-wideprqlects 1 ~ 2 2 %  [basedupona formulaestablished 

by Ilie SLD, using EPISD's free and reduced lunch figures]. Assuining all of the Form 471 

Applications were granled by the SLD, EPISD would be responsible for paying a maximum of 

SI .464.860 32 as its share of the charges For purposes of this Request lor Review, the term 

"t;PISl)'s Share" shall rcfcr to this proporlion ofthe eligible charges in connection with the projects 

for which oiic cir inorc Form 471 Applications [as the context may indicate] IS granted. 

Atthe l imeol ' l i l ing the Forin 471 Applications,EPISDpossessedabalanceofunencumbered 

and ~inallocatcd funds owned by i t  in the aggregate amount of $76,414.863. commonly referred to 

as the "Fund Balance" The Fund Halance, LO be clear, represents monies owned and possessed by 

FPISII  as i i s  resei-ves. [hat have not be allocated for any  particular project or expense and are 

available Tor L I S ~  to pay EPISD's Sharc for projects under all of thc Form 471 Applications 

l l i l l5 l7Ol l l l 'L I ' lh  7 L l i i l l i l  i 
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Atiei March 14.2003. EPISD reccivedan E-Rate Selective Rcvlew Inforrnatlon Requestfroin 

h e  SLU. more coiiimonly known a s  the Ilem 25 Selective Review (the "Year2003 Selective Review 

Keqi iest")  A l rue  and correct copy of the  Year 2003 Sclcctive Review Request IS sct forth 011 the 

;iccoinipanyiiig Appendix a5 Exhib i t  "I X". and is incorporated herein The Year 2003 Selective 

I<cv~eu Keqtlest. ainong other things. reqiiestcd inforination from EPISD on securing of funds for 

the b;PISI) Share -I he Year 2003 Selective Review Request IS, to EPISD'sknowledge. iscommonly 

IOI \Larded to niany or all applicallons fnr Program fundnig 

EPlSD timely and coniprchcnsively responded to the Year 2003 Selective lieview Request, 

by means OCLI response dated AprlI 13,2003 (the "Ycar 2003 Selective Review Response") A true 

and correcl copy ofrclcvaiit excerpts from the Year 2003 Selective Review Response are set forth 

on (lie accompanying Appcntlix as Exhibit "I 9", and arc incorporated herein.' The excerptedportion 

ol'thc Year 2003 Sclcctive Review Responxapply to the financial issues At the  timeofsubmitting 

thc Year 2003 Selective Review Response, the Fund Balance of EPISD was $39.1 62,440. 

EPTSI) also had discussions with SLD staff regarding the Year 2003 Selective Review 

kqucs t  and/or the Year 2003 Selective Review Response At least one ofthose contacts involved 

a request for FPISD's  budget, ifavailable EPISD responded that no draft or final budget was then 

availahle, ret'erring back to the inaterials contained in the Year 2003 Selective Review Response. A 

true and correct copy o f  EPlSD's  response is set fo r th  o n  the Appendix as Exhiblt "20", attached 

hereto and incurporatcd licrcin 'The SL.D request did not indicate by 11s terms that the SLD felt the 
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Ycar 2003 Selective k v i e w  Respoilbe was inadequate with respect to the issue ofEP1SD’s securing 

u l  lunds for the I)I’ISU Share 

Impnrtanlly. after that point. EPlSD and SLD staff had further. delailed discussions and 

coin~nii~iici~lioiis on a myriad ot issues through October 2003 None ofthose further discussions or 

c~~iiiniiiiiicatioiis. however. ~ncluded o n y  coinmciit by the SLD that the Year 2003 Selective Review 

Reqxmsc was. in SLD’s opinion. insLifficiciit with respcct to the issuc of EPISD’s securing of funds 

fiw the t?PISl) Share I f  the SILI) really believed at the tiine that EPlSD had not estahlished that 

point. oiic wonders why the SLD continued to spend significant time and effort discussing all ofthese 

other issiics with EPISD. with suhstantial oral and written information and materials being shared 

I1ctwccii them, liom April through October 2003 

In short, EPISD never received any written or oral communication from the SI,D, prior to the 

Decisions. expressly indicating that SI,D believed thc Year 2003 Selective Review Response to be 

inadequate in the S1,D’s opinion with respect to the issue of EPISD’s securing of‘ funds For the 

EPISD Share 

AHer Ilecember 30,2003, EPISD received each ofthe Decisions. In each of the Decisions, 

lhc SLI> ruled that funding undcr the respective Form 471 Application should be denled, on the basis 

of thc tollowing 

lti.srrffi~.rrn/ supporr r e . ~ o u r c e ~ ~  

Uur.ing upplictiiron ~ c v i e w ,  J C I U  were o.pked l o  demomlrate thul when you.Jiled your Form 
471, you hud.recuredciccec.c. 10 /he funds needrdto payyour portion oflhe chargrJ, andyou 
W C Y ~  ritiuhlc / o  do .so 

‘The Ikcisioii I S  presumably contencling that EPlSD railed to demonstrate that it had sccured funds 



tor [lie tPlS11 Share. 

I h e  Ilecisions rcpteseiit the f inal decisions ol'the SLD on the Form 471 Applications This 

Rcqiiesl liir Rcvicw bcfore the Commission is being iiniely inade within 60 days ofthe date ofthe 

r)ccIslons 

In sLipport ofthis Kequest ol-r-kview, EPISD also incorporates by reference the affidavit set 

liirth on Exhihits "33"  of the Appendix. and the other exhibits in such Appendix 

I V .  DISCUSSION 

I n  the Dccisions. the SLD erroneously conlcnds that EPlSD failed to demonstrate that it had secured 
access lo funds needed to pay EPISD's portion of the charyes 

I .  EPISD in fact had wcurcd access to funds needed to pay EPISD's portion of the 
charges. 

In the Ilecisions, the SI,D alleges that EPISD failed to demonstrate that EPISD had secured 

the funds  to pay the IYISD Share That allegation is without merit 

In  thc first place, i t  15 ~ibsolutely clear that EPlSO had i n  fact secured the funds necessary to 

pay the EPISI) Share The EPISL) Share wnuld hea rnaximumoE$1,464,860 32 The Fund Balance 

otEPlSD was 576,414,863 at the time theForrn471 Applicationswere~led,as indicatedby Exhibit 

"30" to the Appendix [incorporated herein by reference]. The Fund Balance was $39,162,440 at the 

time the Year 2003 Selective Keview Response was filed, as indicated by Exhibit "31" to the 

Appcndix Iincorporatcd hcrcin by rcfcrencc] The Fund Balance IS now $28,734,770, as indicated 

by Exhibit "2" to tlic Appcndix [incorporated lierein by reference]. Agaln, the Fund Balance 

represents unallocatcd. available "reserve" funds are available to pay the EPISD Share 

EPISL) generally does not adopt its budget until shortly before August 31 ofeach year The 



ill-ali budgct ofien I S   no^ tully prcpared unt i l  July or August of each year The budget was not 

;ivailable when rcqtiested by the SLD, as indicated by EPISD. I t  should be noted, however, that the 

current EPTSO general Icdger includes a line-item for the EPISD Share. as shown on Exhibit "28" to 

the Appendix Iincorpunited hereiii by refeienceI 

In light of thc Fund Balance, EPlSD cerhiiily had sufficient resources to pay the  EPISTI 

Sharc EPISII had iiinre than eiiougli available funds lo pay for the EPlSD Share [or each and all of 

the Form 471 Applications 

Each of'the Decisions IS errmenus in t h i s  regard 

EPISD III fact demonstrated h a t  it had secured access to funds needed to pav 
-es 

1 L 

lhe Sl.L)'.; conlcntion thal EPISI) failed to demonstrate that EPISD had secured the funds 

to  pay the IiPlSU Share is also without merit, in light ofthe Ycar2003 Selective Rcview Responsc 

and other mformation and materials provided to the SLD 

In thc Year 2003 Selective Review Response, EPISD provided a memorandum from Its 

Iiiteriin Associate Superintcndent - Finance dated April I ,  2003, set forth on Exhtblt "19" to the 

Appeiidix [incorporated hercin by refcrcncc], stating that. 

The h / r  ICI w i l l  hud~ye/ for. un-v fiind,c required ifnotrce rfuwurd IS  received before AugiN 
I .  2003, tind will he p r e p t d t o  umend the budget for up to the $1,464,860 32 if notice of 
/he uwrird I.\ rcccrved ufler A ~ r g u t t  1 ,  2003 The undesignatedfund balance of the District 
1,s .s~r f f ic  ien/ /o rntike /hr.c ~t,\~vcr/ion 

I/ 1Ime ure m y  qucsrion\ on  this memo 
yire.\/rons hy phone or emuil 

1 would he glad to respond 10 uny additional 

I'lic cover letter to the Year 2003 Sclcctivc Keview Response, also found at Exhibit "lc)" ,  indicated 

tha1 EPISD tlicii did i iol have a draft or final budget available, but discusses the memorandum 

13 



EPISD iiever rcccivcd any question or comment on that memorandum. aiid was never 

expressly advised I unti l  the I kcisions were issued] that Ihc SLD believed that the ineinorandom was 

insutficieiit IiPlSU statf have enloved LI good working relationship with SLD officials [desplte 

disagreciiicnt.; koin time Lo l ime  on ccrtain issues]. and liave in  the past provided suppleiiiental 

iiilnrniatioii aiid materials whcii requested hy S1,D liere, the SLD did not ask for any  additional 

iiili,rniation or materials on I:PISD's linanccs, other than the single subsequent request for the budget 

lagain, at a time when even a draft one was not available] EPISD and SLD personnel spoke on 

scveral occasiuns alier subinission of llic Year 2003 Selective Review Response and before thc 

Decisions were issued; o n  none 01' those occasions, was EPISD expressly advised that thc SLD 

tlcsircd additional inI&-inatioii or matcrials on EPISD's ability to pay the EPISD Share Ifso, EPISD 

\~ould  havc iinmediately provided such inlormation, including without limitation a statement of its 

I.'und Balance 

It is very important to recognize that EPISD had previously submittcd to the SLD written 

\tatenleiits as lo the Fund Ihlaiice in  prior years For instance, in a response to the Selective Review 

requests for Year 2002 of the Program, EPISD had provided to the SLD staff detailed information 

as to its financial condition and Fund Balance. True and correct copies ofrelevant excerpts from the 

prior response are set forth on Exhihits "23" ofthe acconipanying Appendix [incorporated herein by 

rcfcrcncc] 'rhis information included a memorandum from EPISD's then-current Associate 

Superintendent - Finance, siinilar to [he one submitted with the Year 2003 Selective Review 

Kcsponsc Thereafter, bascd upon coinmuiiications between the SLD and EPISD. the SLD in fact 

did reqticst further information on EPlSD's finances. True and correct copies of these subsequent 



cciiiimunicati~)iis are set forth on Exhibits "24" ofthe accompanying Appendix [incorporated lherein 

by relercnce]. and include another siinilar memorandum. I'he SLD was satisfied with the financial 

inlorination i n  thc prior year. and did not deny EI'ISD funding for inability to establish its ability to 

pay its share o f  E-Kate service5 

Based upoii its expciieiice i n  the prior yeai-, and the SLD's acceptnncc of the nienioranduin 

then. LI'ISD had no reason t o  belicvc Ihnt the SLD wanted something further than the meinorandum 

lor Year 2003. 

inlbi-mation. \YIIICII was readily available if requested. 

I I '  i t  had done so. EI'ISD would have immediately provided the requested 

'I he S1.D as a whole. and especially the same SLD personnel receiving the Year 2003 

Seleclivt: Review Rcsponsc. had actual knowlcdgc o f  EPISD's Fund Balance, and were well aware 

that IlPlSD had more than enough inoncy to pay the EPISD Share. 

Apparently, the SLD is now contending that EPISD should have provided additional 

information and materials in  the Year 2003 Selective Review Response as to the Fund Balance. 

EPISD disagrees with that contention and believes its response was sufficient, whether or not one 

consider5 Ihe detailed inlormation provided beforehand to the SLD. 

It is significant to note that neither Ihc Form 470, the Form 470 Instructions [set forth as 

Exhibit "25" to the Appendix and incorporated herein by reference], the Form 471 Applications, nor 

the Forin 471 Instructinns [set forth as Exhibit "26" to the Appendix and incorporated herein by 

refercnce] require ai1 applicant to provide a budget. financtal statements, or similar materials to 

tlcinonstratc that it has sccured funds to pay its share of the charges. Moreover, the SLD's own 

wcbsite states as fnllows i n  rclcvant part [set forth as Exhibit "27" ofthe Appendix and incorporated 



~p"'v1dcd to the SLU 

Neverrliclcss. e w n  I l thc  Ycar 2003 Selectivc Revicw Response insufficiently addrcssed the 

ISSK of IIPISD's abil ity to pay thc t P l S D  Share, the SLD should have provided EPISD with a n  

opportunity to supplciiient i ts  response. 1 fsuch supplement was insufficient or not made altogether, 

tlien a denial might be in order Allowance of such an opportunity to cure an  allegedly insufficient 

rcsponse !as opposed to atotal iailure to reqond) would be fair,reasonable, and approplate in these 

circumstance% 

T h c ~  are a large number of orders by thc Coinniission addressing "necessary resources" 

determination I I c - the applicant has the necessary resourccs to pay its share]. 'Those Cominission 

decisions, though, seem to IIidlCdk! that thc SLU will and should checkup with the applicant on any 

qucstionsabout necessary rcsourccs. and tlienaskforaddltional proofoffunding availability. In fact, 

the decisions upholding the SI,D denials generally involved situations where the applicant failed to 

iespond a1 all to SLD requcsts, or lailcd to respond adequately to repeated SLD requests for further 

inforniation on  "neccssary rcsourccs". 

Iniportantly. Ihc C:orniiiission ruled inOrder N o  DA03-245 released January 30,2003 in the 

consolidated case ofBcriiiiiing with Children Charter School. Brooklvi~. New York, File No. SLD- 

250153, and Yeshiva Karlin-Stolui, File No SLD-265665 (the "BWCiYeshiva Order"), that 

111111~171~l IJ~ I I'IN 7111~1111: 



M/c lhere/ore ugrcc wi/h S1.D ',s deierrninution tho/ /he 1iudgel.s provided by ihe A p ~ ~ / i e ~ i n i , s ,  
u s  puri o/ /heir u/ipl/cu/ioii,s, did inn dcmon.s/rtr/c cibili/y io poy 

0nde1 i1.s normiti/ ril)cr~iliiig~Jrocedurrs, however, when SLD identifie.\ .such pr1Jhlem.s wrih 
[hi, hirdgei or (>/her inilial docunienlulion pro/@& hy an upplicnnl lo  demon.sirale e ~ h r l i l y  
/o pa!, it gcncmlly conteic/\ / l ie upplicani cind provide.! an oppcjrii*nily io remedy ihc 
d i ~ / i c i i l / ~ ~  For exriinple, in in.siuncc.s where ihc budget or other docirmeniciiion inriicrlly 
~siihmiiied doe.v no/ dcnion.virciic lhu/ \ufficieni fund,\. have been secured to puy fiw ull /he 
.sc' i .vic' i ' . \ ,  mi upplicuu/ 1.v p e n  tin ripporiunity 20 .suhmi/ jur/her duczrmenlu/ion on ihis i,r.suc 
A / l c , i  nri/iw/v. I /  ihc hud,qeI dcrnon.rlrtrle.\ .hii/j%ienl fund\ hul ul~so rcveul,, (in overd l  budge/ 
de /k i i  rin upplicunt 1.v perrniitetl 10 demonstruie how udditional revenues wi l l  he ohtuined 
l o  coiwr the deficit (W to \Iipirlci/c to olher expenses ihul will be eliminated Finully. i f  un 
ripplictm/ cun demon.c/rutc~ ihtii i/ had u p o d  faith, reasonable hasis ut the lime the 
tipplictrrion M;CIS f i l e d  for ~slriiing /hi// i l  hud .secured /he nece.s.sury f u n d  hut that cven1.v 
tuh.tecli,ien/ IO the filing such c1.Y irnunliciputed hudgei cuis, have now rendered iI unable to 
pa?/ for  all of it.) FRN,s, SLDprovdes  the applicant with the opportunity to .seleci a subset 
of 11,s I;Rh!c /hui ii.5 cz~rrcn/ fundr cun cover 

In RW( ",A cu,se, onlj) tiporiron n/ I/.\ overtill hudgei rcliedon ruveniies io he mi.redundit had 
in /uL/ i ~ ~ i , s e d  rci1enuc.s in L'.XC~JS,Y of /he omoirni to he used tofund c o . ~  associated with /he 
.s~hool ,  cindlibrrrric.c progrum In I'e.shivci'.s CLIJ'C, the budge/di.wrepuncy wus minimal (only 
S I  7j 36) Given tho.w circunwitincc.~, we think it i.s appropriuie fbr SLD to provide each 
uppliL.uni un oppnrtuniiy / o  provide uddiiionul documeniu~ion 10 demonstrate compliance 
wiih ihe ('ommi.s.rion',r r.irle,v 

We tJmphu.ciz ihut SLD h u l d  continue to require appropriule proof of an applicanl 's 
mvcriions, in order lo  guurd rrgnin.rr wuste und fraud We al.ro wish to emphasize /ha/ /he 
i i l i imule hurden ofproo1fremuin.v on the ripplictmt We do no/ require SLD lo repeatedly 
coniuci upplictinis /or neMl or t,lrrri/yrng inform~i/ion Where an upplicuni has submitied a 
hudget ihai does no/ udequcitely demonsirale uhili/y to pay, however, we believe [hat 
providing un upplicun/ an opporiuni~y lo tiddres.r the problem will provide n better balance 
helwcen the need /or uclmini.siru/ive efficiency and the interesls of eligible schoo1.r and 
lihrrrries In receiving discount,s We leave io .SLD '.s reusonahle discretion whether further 
c'onlact,~ .should he n i t d e ,  con.sider/ng such,/ueior.s as whether the remaining prohlem i.s 

I-cltitively .,imple or involve,! cr .small amounl, ihe attempts mude by SLD to resolve 11 

prevriiirsly, und [he re.spon\e.s to previous inqiririe.\ 

In light of 1he.w coticIu.(roii.s, ~ ' e  remund the pending applicutions to so that i l  niuy 
provide euch upplicunt in /he inrrunt Requesr for Review un opporiuniiy lo addre.ss ihe 
pr(ihlrimv wi/h the cyplicant 's budget in a manner consistent with ihe procedures described 
uhow Th7l.v, on rcniund. BWC' ~houldhcpcrmiticdan opportunity to uddre.s.7 the upporenily 
irme~~iired /irnd,s in i / s  budger 1i.y .such meum as demonslruiing /hat the anticzpated funds 
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huve hern .secured, providing rrlrcrnrrte, ,secured . Y O U Y C ~ . T  fi)r the jund,s rrre uvudahle, or 
denioii~lrcilin)c lhur / I  1,s cullin,!! eqwn.tes in /he hndglgel unconnrclcdio ir.5 drscounledscrvrce 
rihli,po/ron.\ lo cover (he \hor//ull .Similarly, Ye.rhivtr .should he permrited 1 0  demon.cir*cite 
[htr/ i l  c'un c'owr IhcJ enlire S I S ,  173 36 umounl o f ' i / , r  .share o f  /he co.\l.v. including rhe 
S I  73 36 tnnoiinr no/ U J V C ~ L Y ~  in i I r  origrnul hudget 

I n  Lhe case dt hand. the Year 2003 Sclectlve Review Response was equivalent to the 

submission O I ' B  budget 10 [lie SLD ds iii tlie BWC/Ycshiva Order, being the first time tlie SLD 

rcqucskd the linancial information Irom EPlSD LJnder the reasoning of the BWUYesIiiva Order, 

tlic SLD wil obligated, ifit hclicved Ihe rrsponse to be inadequate, to permit EPISD an opportunity 

lo provide supplemental inhrmation and materials to demonstrated EPISD's ability to secure funds 

to pay the IYISD Share Itthe SLD had done so, the EPlSD would have provided such information, 

including without limitation a F~iiid Balance statement and budget, and there would have been no 

ilcnials by thc SLL) ofthe Form 471 Applications 

Each of the Decisions IS erroneous in  this regard 

I 

A s  shuwn above. i t  is absolutely clear that  EPlSD had secured the funds necessary to pay the 

EPISD Share. and that the SLD was aware that EPTSD had so secured such funds Alternatively, to 

the cxtent the SLD felt that  EPISD's Year 2003 Selective Review Response failed to sufficiently 

dcmonsrrate that point, i t  should have expressly advised EPISD of the same and permitted EPISD 

a n  opportunity to cure that alleged deficiency. I'hat, as noted by thlsCommission in prrordecisions, 

appeared to bc the common practice ofS1,D. In light of the SLD's failure to do so with EPISD in 

this instance cannot help but lead I:PISD to wonder whether the SLD's action was inappropriate 

-, In summary. thc Decisions should be reversed 

retaliation against EP[SD for its prior appeal ofSLD's  denials offunding for Funding Year 2002 of 



the I'iogram. 'is part 01  thc so-called Ysleta order 

Each c11' dccisions by the S I U  I S  iii crror, I S  arbitrary and capricious, IS not adeqLratc 

supportctl. and should hc rebersed, or a t  minimum rcmanded for further consideration 

I.: CONC'L 1JSION 

EPlSD inadeagood~aithalteniptatcoinpliancc with Co~n~n~ss ion  requirementsandany S1,D 

I C ~ L I C S ~ S  relaliiig to proot'ofits securing of the  EPISII Share Thcre can be no dlspute that EPISD 

had a Fund Balance far inore than sufficient to pay for the EPISD Share, that EPlSD had promised 

to u ~ c  the necessary portion o f  the Fund Balance to pay the EPlSD Share, that E,PISD tiinely 

probided a written response on those points to the SLL), that the SLD never expressly advised EPlSD 

[prior lo the Decisicins heing issued] ofthe ST>D's bclicfthat suchresponse was insufficient, and that 

the S I B  already poqscssed detailed infobmiat ion concerning EPISD's financial condition and the Fund 

Hnlaiicc 

EPISII is a poor district with many poor students, and each have many needs, especially in 

the technology area Currenlly, 68% ofEP1SD's students are eligible for "free and reduced lunches" 

under federal law, though many o f  its schools have a much higher proportion. The 2000 Profile of 

Selected Economic Characteristics issued by the United States Census Bureau estimates the per 

capita incnme lor I999 in the El Paso. Texas area at $14,388 per year. For comparison, according 

to the same survey. the annual per capita income for 1999 in the United States was $2 I ,587, for the 

Stale ol'lcxas was $19.6 17. and for thc Washington D C area was $28,659. As one can readily see. 

EI'ISU students ;ire extremely poor. and in great need o f  the benefits from the Projects to be 

completed using Program funding 
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EI'ISL) heticvesthat tlic SLD isessentially "cliangingtiierules" atthelast-ininureconcermng 

proof of securing or I'unds. aiid thereby depriving its needy and tlescrving students lioln a falr 

opportunity lo lcarii aiidattcmpt to escape the poverty and circurnstailces ill which so many have been 

horn and raised. 

Based upon the foregoing, additionally and iii thealternative, theDecisions areerroneous. and 

the Commission shotild rcvcrse each oftlie Decisions and award full funding to EPISD under thc 

Form 471 Applications. at least consistent with the funding levels granted to olher recipients with a 

siniilar "free and reduced lunch" proportion oftheir school populace. A t  minimum, the Commission 

should remand to the SLD for consideration. based upon the information provided in the Appendix, 

a5 10 whethcr EPISD has established that it has secured funding for the EPISD Share. 

EPlSD greatly apprcciales the runding it  has received in thc past from thc Program, and 

believes thal such funding has been significantly assisted EPISD in trying to provide technology 

resourccs to its students, o n  average some ofthe neediest i n  the entire country. 

I t  is thcreforc with reluctance that EPISD even brings this Request for Review. EPISD does 

no t  believe that it failed to demonstratc that it had secured the necessary funds forthe EPISD Share, 

aiid cerlainly did n o t  intend to fail LO do so Nevertheless, due to the erroneous Decisions of  the 

Sl,D. and thc resulting harm to EPISD and its students. this Request for Review is made. 
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Sl(iNE[I as ot  tlic 26th clay of February, 2004 

Respectfully submitted. 

MOUNCELGREEN, MYERS, SAFI& G A L A M A N  
A Professional Corporation 
P 0. Drawer I977 
El Paso, rexas 79950-1 977 
(0 I 5 )  532-2000 
Pax (915) 541-1597 

T&as State Bar N d  16013460 
New Mexico State Bar No 5910 

Attorneys for EPISD 
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Certificate of Service 

I ,  Michaeleen I Terrana, hereby certify that true and correct copies of the 
preceding Request for Review of El Paso Independent School District was 
served this February 27, 2004 via hand delivery upon the following parties: 

Marlene H Dortch D Scott Barash 
Secretary 
Federal Communications Commission 
c/o Nateh, Inc 
236 Massachusetts Ave , N E 
Suite 110 Washington, D.C 20037 
Washington. D C 20002 

Vice President and General Counsel 
Universal Service Administrative Company 
2120 L S t ,  N.W. 
Suite 600 

- 
Michaeleen I Terrana 
Legal Assistant 

February 27, 2004 
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